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Introduction 
 
EGDF and ISFE welcome the opportunity to comment on the Commission’s draft Digital 
Services Act (DSA). 
 
ISFE represents the video games industry in Europe and its membership comprises national 
trade associations in 15 countries which in turn represent thousands of video games 
developers and publishers at national level, ranging from small-to-medium sized enterprises 
(SMEs) to large global companies. ISFE also has as direct members the leading European and 
international video games companies, many of which have studios with a strong European 
footprint, that produce and publish interactive entertainment and educational software for 
use on personal computers, games consoles, portable devices, mobile phones and tablets.   
 
ISFE’s purpose is to serve Europe’s video games ecosystem by ensuring that the value of 
games is widely understood and to promote growth, skills, and innovation policies that are 
vital to strengthen the sector’s contribution to Europe’s digital future. 
 
The European Games Developer Federation e.f. (EGDF) unites national trade associations 
representing game developer studios based in 19 European countries: Austria (PGDA), 
Belgium (FLEGA), Czechia (GDACZ), Denmark (Producentforeningen), Finland (Suomen 
pelinkehittäjät), France (SNJV), Germany (GAME), Italy (IIDEA), Malta (MVGSA), Netherlands 
(DGA), Norway (Produsentforeningen), Poland (PGA), Romania (RGDA), Serbia (SGA), Spain 
(DEV), Sweden (Spelplan-ASGD), Slovakia (SGDA), Turkey (TOGED) and the United Kingdom 
(TIGA). Altogether, through its members, EGDF represents more than 2,500 game developer 
studios, most of them SMEs, employing more than 35,000 people. EGDF represents 
European game developers on a European level. It helps to build policies that support the 
growth of European game developer studios and foster the development of the entire 
digital ecosystem in Europe. 
 
The video games sector is a rapidly growing part of Europe’s creative industries and relies on 
a strong IP framework. In 2019, Europe’s video games industry was worth over €21bn, and 
the industry has registered a growth rate of 55% over the past 5 years in key European 
markets1. Europe’s digital single market is the world’s third-largest market for video games. 

 
1 ISFE Key Facts 2020 from GameTrack Data by Ipsos MORI and commissioned by ISFE 
https://www.isfe.eu/isfe-key-facts/.  
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The industry is a key driver of job creation, innovation and growth. All in all, there are 
approximately 5,000 game developer studios and publishers in Europe that employ close to 
80,000 people. Video games have a proven ability to successfully drive new business models 
and have truly embraced the digital transformation. Via the emergence of on-demand and 
streaming services and the launch of new high-performance consoles, together with the 
strong growth of mobile gaming, 76% of the industry’s European revenues are now derived 
from the digital transformation. 
 
Some ISFE member companies operate their own online platforms where users can 
purchase, download, stream and play video games, and where they can chat to, and share 
their own self-generated content with, other users. As a result, in relation to the 
information provided or content generated by such users, these companies may also be 
considered as intermediary service providers for the purposes of the E-Commerce Directive 
(ECD) and are thus very sensitive to the need for balance in the online ecosystem. These 
companies take the presence (however rare) of illegal content on their platforms very 
seriously, and they ensure a high level of consumer protection. The protection of players, 
and of minors in particular, is a foundational concern for games publishers and their 
platforms. In this context, EGDF and ISFE welcome the DSA proposal as an excellent starting 
point to update the horizontal rules set out in the E-Commerce Directive, which has played 
such a fundamental role in the development of the digital single market over the past two 
decades. We recognise the need to end internal market fragmentation and the need for 
legal certainty. 
 
EGDF and ISFE welcome the proposed maintenance of the ECD’s intermediary liability rules 
(and its ban on general monitoring obligations), of the Country of Origin principle and of the 
tailored approach to requirements for different types of digital services. The proposed 
sliding-scale of due-diligence obligations for intermediary service providers appears to be a 
sensible approach to address new information asymmetries and risks while improving users’ 
safety online and protecting their fundamental rights. However, we also believe that it is 
important to ensure that the DSA will not establish obligations that might conflict with other 
EU legislation, whether existing, pending or proposed, or that might lead to unnecessary 
administrative burdens for European SMEs. We are also disappointed that the DSA proposal 
fails to provide some of the clarifications that we believe are needed to address the 
increasing complexity of today’s digital services. We had previously called on the 
Commission to clearly identify and define the types of intermediaries that fall within the 
existing or new categories, and to also define which of them should be regarded as ‘passive’ 
or ‘active’. The provisions set out in Recital 27 of the DSA proposal clearly fail to meet this 
standard. 
 
While ISFE originally shared the fear of many rightsholders regarding the introduction of a 
so-called “Good Samaritan” provision in the DSA, and was unconvinced of the need for any 
additional safeguard to protect intermediary service providers from liability, EGDF and ISFE 
nevertheless welcome the reassurance provided by Article 6 that the deployment of 
technology to assist in the fight against illegal content will not leave online platforms (such 
as some of our member companies) exposed to liability claims. 
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EGDF and ISFE would also welcome more clarity in the definitions of the various 
intermediary service provider categories, as some of our member companies are struggling 
to determine into which particular category some of their services might fall and, in 
consequence, which additional obligations will apply to them. Our position has consistently 
been that all hosting services providers should be required to do certain things (such as 
maintaining effective notice and action systems and proportionate ‘Know Your Business 
Customer’ policies, or implementing effective ‘repeat infringer’ policies), but that those with 
services at greater risk of use for illegal activities should bear additional responsibilities 
(such as publishing comprehensive content moderation transparency reports). Owing to a 
lack of definitional clarity in the DSA, however, some of our member companies could now 
find themselves subject to such additional responsibilities even though they do not provide 
intermediary services that are at greater risk of use for illegal activities. While we welcome 
the fact that the DSA does not define or apply to “harmful” content, we do have some 
concerns about the potentially burdensome requirement for all intermediary service 
providers to publish annual content moderation reports.  

EGDF and ISFE welcome the requirement in Article 14 for hosting service providers to put in 
place easy to access, user-friendly notice and action mechanisms. We believe that a 
harmonised notice and action procedure across the EU with minimal administrative burdens 
will provide greater legal certainty. EGDF and ISFE also support a requirement for hosting 
providers to maintain effective ‘counter-notice’ systems for users whose content is 
removed.  

 
We would like to highlight the following elements: 
 
The definitions of ‘online platform’ and of ‘dissemination to the public’ 
 
Article 2(h) defines an ‘online platform’ as “a provider of a hosting service which, at the 
request of a recipient of the service, stores and disseminates to the public information, 
unless that activity is a minor and purely ancillary feature of another service and, for 
objective and technical reasons cannot be used without that other service, and the 
integration of the feature into the other service is not a means to circumvent the 
applicability of this Regulation.” 
 
Recital 13 recognises that “in order to avoid imposing overly broad obligations, providers of 
hosting services should not be considered as online platforms where the dissemination to the 
public is merely a minor and purely ancillary feature of another service and that feature 
cannot, for objective technical reasons, be used without that other, principal service, and the 
integration of that feature is not a means to circumvent the applicability of the rules of this 
Regulation applicable to online platforms.” The Recital provides as an example of such a 
minor and ancillary feature the comments section in an online newspaper. 
 
The question that some of our member companies that operate online platforms are 
currently struggling with is whether or not their storage and dissemination of users’ content 
is a minor and purely ancillary feature of one or other of their other core or main services. 
While the answer to this question may of course vary from company to company depending 
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on their particular services and circumstances, we think that further clarification of this 
concept should be provided in the DSA or, at the very least, in subsequent guidelines from 
the Commission. 
 
Article 2(i) defines ‘dissemination to the public’ as meaning “making information available, 
at the request of the recipient of the service who provided the information, to a potentially 
unlimited number of third parties;”. Recital 14 provides some limited clarification of this 
definition, but does not particularly make its application any easier in the real world. The 
DSA should properly clarify when information or content is made available to a potentially 
unlimited number of third parties.  
 
Annual content moderation transparency reports 

EGDF and ISFE consider the requirement in Article 13(1) for all intermediary service 
providers (other than ‘micro or small enterprises’ as defined in the Annex to Commission 
Recommendation 2003/361/EC) to “publish, at least once a year, clear, easily 
comprehensible and detailed reports on any content moderation they engaged in during the 
relevant period” to be disproportionate and unnecessarily burdensome. We also fear that it 
could provide information to rogue players that would allow them to game the system.    

“Know Your Business Customer” (KYBC) obligations 
 
The transparency rules provided by Article 5 of the ECD have proved ineffective as 
fraudulent commercial entities can easily remain anonymous. Article 22 of the DSA is a 
welcome attempt to address this problem as it will introduce an obligation for online 
platforms to know the identity of traders using their services “to promote messages on or 
offer products or services to consumers located in the EU”. However, this obligation is 
limited to online platforms that allow “consumers to conclude distance contracts with 
traders” (i.e., to online marketplaces). 
 
EGDF and ISFE support a broadening of Article 22’s scope in order to achieve effective and 
comprehensive “Know Your Business Customer” (KYBC) protocols for digital services.  
To be effective, KYBC obligations should cover all providers of intermediary services, 
including infrastructure services (registries and registrars, hosting providers, content 
delivery networks, advertising exchanges, proxy services, etc.). 
 
Such obligations would create minimal burdens on legitimate entities that already ask their 
business customers to identify themselves and that should already apply simple due 
diligence checks on the basis of publicly available data. 
 
These KYBC protocols would be highly beneficial for consumers by effectively protecting 
them from scam websites and from operators of online services distributing illegal 
gambling, substandard or falsified medicines, sexual abuse material, counterfeits, malware 
and more. They would also not impose any burden on legitimate businesses, all of which are 
easily identifiable.  
 
The DSA represents a real opportunity to rectify a situation that allows bad actors to ignore 
Article 5 of the ECD with impunity. 
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Trusted flaggers 
 
EGDF and ISFE welcome the creation by Article 19 of a legally binding obligation for online 
platforms to ensure that notices submitted by trusted flaggers are processed and decided 
upon “with priority and without delay” (although further precision on what this means 
would also be welcome). Currently, online platforms can award trusted flagger status to 
private or collective entities with expertise in detecting, identifying and notifying illegal 
content. The current system has proven its worth. We believe that expertise should prevail 
over other considerations and should remain the key criterion for awarding trusted flagger 
status. 
 
Repeat infringers  
 
Article 20(1) provides that “Online platforms shall suspend, for a reasonable period of time 
and after having issued a prior warning, the provision of their services to recipients of the 
service that frequently provide manifestly illegal content”. The adoption of mandatory 
repeat offender policies by online platforms is an important tool to ensure online safety and 
to tackle illegal content. EGDF and ISFE welcome the introduction of such a provision, but 
believes that its scope should be extended to all hosting providers, that termination - as 
opposed to mere suspension - should be possible (particularly in cases of repeated 
suspension), that further precision should be provided on what is meant by “a reasonable 
period of time” and that hosting providers should introduce mechanisms to prevent the re-
registration of suspended or terminated entities. 
 
Notice and action mechansims 
 
EGDF and ISFE believe that the requirements set out in Article 14(2) should be technology-
neutral and more future-proof (e.g, URL is outdated and does not apply to apps).   
 
EGDF and ISFE would support the imposition of a ‘stay-down’ obligation on hosting 
providers that host large amounts of illegal content, but would be opposed to the 
imposition of any such obligation upon all hosting providers which we consider would be 
disproportionate. 
 
Internal complaint-handling systems 
 
EGDF and ISFE agree that online platforms should ensure that their internal complaint-
handling systems are easy to access, user-friendly and enable and facilitate the submission 
of sufficiently precise and adequately substantiated complaints. Furthermore, we believe 
that online platforms’ complaint and redress mechanisms should be built in such a way as to 
minimise administrative burdens for rightsholders.  
 
Mandatory disclosure by online marketplaces of small traders’ home addresses 
 
Due to the continuing shift to remote working, many small and micro businesses now 
operate from home offices. The requirement in Article 22(6) that online marketplaces must 
make traders’ addresses available to users, in a clear, easily accessible and comprehensible 
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manner may expose such home traders to unnecessary security risks. Consideration should, 
therefore, be given to an exception to this requirement in the case of small traders who 
operate their businesses from their homes. Such an exception will not, of course, absolve 
online marketplaces from their obligations under Article 22 to obtain and verify the address 
and other information of all traders who use their services. 
 
Fines and penalties 
 
EGDF and ISFE believe that the fines and penalties for breaches of DSA obligations should be 
proportionate to the risks involved. 
 

 
 

EGDF and ISFE Secretariats, March 2021 
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